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SUMMARY 

The I'undamcntal criterion for evaltiatiii!g a proposed rate refulation rule is: Does it liclp 

E\  e n  cnstire reasonahlc rates for subscribers'! Thc industry commeiits ignore th is ci-iterion. 

]proposal in this proceeding rnusi aho\,e all be tested against tliar coii!grcssional mandate. 

Subscribers still lack tlie competition that would niakc regulation uniiecessay. As botli 

t h ~  FC'C' and the G A O  ha\.c rccopnized. DBS "competition" does nor in fact restrain cable rates. 

Ihtis. the industr! ' s  proposed reversal of tlie burdcn of proof for effective competition uould 

C'Y~IOSC subscribcrs IO cablc's mar!iet power. without cnsuring llic protcction o f  a robust 

competitive market. The cable proposal would place tlie burden of proof 011 those lcast ablc to 

obtain tlie rclevanr infomiation. Such a rule would not help ensure reasonable rates; on the 

contrary. i l  would promote evasions. 

Nor m a y  a claim o f  effective competition be based on mere buildout requirements aud the 

iiiilintion ot' scrvice L O  a single subscriber. 111 today-s  strained coiii~ii~~iiicatioiis niarkct. such 

~ ~ c ~ ~ t ~ ~ r c i i i e n t s  may never be inlet. Indeed. incunibent cable operators may  engaye in  

aiilicompetilive practices to deter and delay competition. The Commission should actively 

iii\,estigatc such anricompctitive practices. 

The cahle coniiiieiiters seek to exempt froin regulatioii equipmciit used foi- purposes other 

Ihan liasic service. Such a rule would simply s e n e  to deregulate most cquipnienl. without 

cnsui-i~i!g that subscribers ai-e protected rrom tinreasonable i'atcs. Unreasonable rates Tor 

necessary equipment can make obtaining tlie senjice unreasonably cxpensivc eve11 i I the service 

rate hv itself is conlrolled. 

Cable operators cannoi be permitted to ~nanipulate channel niovemellt and channel counts 

10 le\.! euccssi\.e charges on suhscrihcrs. Vv"v'icn channels arc removed froni [lie basic tier, basic 



1 icr subscribers sliotild 110 longcr have to pay for lliose cliannels. The iiidus~r!. conimcnrs crciiic 

c~iiisiderable conftision regardin2 th is  siniple principle. For example. the arguments regardintr_ 

-yood-hith” grandl‘atherins. the assumption that the “Mark-tip Method’. must be preserved. and 

~ I I C  suggestion tha t  digital channels should be counted as if thcy occupied the sainc capacity as 

;in;ilog channels. favor evasion rather than reasonable rates 

The C‘crnimissioii should reject [he various clemciits oi‘cablc‘s ne\\’ tlcreylatory agenda. 

~iicludiiig each o f  the follo\ving: 

. 

. 

. 

. 

. 

. . 

. . 

ii time limit lor LFA action 011 remand would enable evasions. rather than help to ensure 
reasonable rates; 

changing the current position on unbundling would enable cable operators to gain the sort of 
double recovcry that the Commission has properly ruled out; 

initially regulated rates must he brought down to reasonable levels beforc the price cap rules 
can be applied; 

the 1 I .25‘>h inlcrest faclor is out of step with the current market and provides incentives to 
underestiniatc costs: 

allowing operators lo reduce refunds to a series of installments or to ‘ h k i n d ”  refunds would 
further limit suliscriber choice; 

charges for tier changes should not be deregulated; 

the cable coinnienlers have not shown that commercial subscribers are protected by market 
rorces from unreasonable rates; 

t l ie Cominissioii should climinate the Form 1210 quancrly filing option; and 

system-wide filings, or multi-year filings, would make i t  harder for conimunities to apply the 
Coinniission‘s rules correctly. impeding reasonable rates and fostering evasions. 

Once again. the purpose o f  basic rate regulation is to protect subscribers by setting 

reasonable rates. All of the proposals above would undcrminc that goal 

... 
Ill 
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( ' i t \  c \ f  St. L~ouis. hlissotiri (collecrivel>,. tlir Local Go\,eninieiit Coalition) Iiei-eb\ s u b i i i i ~  1lic 

l i ~ l l ov  iiig repl! comnieiits in response to the Commission's above-captioned Notice of Proposed 

Rillemaking and 01-der. I ?  TCC Rcd. 11.550. released June 19.2002 (-NPRIZIBO").2 

I. INTRODUCTION 

Thc lodestar that  must guide the Commission's rate rules is tlic foal of ensuring 

~-c;isonablc i'il~cs for subscribers. This proceeding has raised numerous issues about die minutiae 

 regulation, often making it difficult to see the forest for the trees. And the coiiinients filed to 

iliite have raiscd man!' arguments and considerations affecting the Commission's rules. But the 

Iliiidamcntal criterioii for evaluating a proposed change. the touchstone of whether a suggested 

nile is a good idea. inus1 still be the question: Does it lielp ensure reasonable rates for 

snliscribers'? 

This basic point is worth reemphasizinz because i t  seems to have disappeared entirely 

li-oin the cable industi-y's comments in this proceeding. The industry comments recommend lo 

i l ic  Comniission a ntinibcr of goals and principles, such as reducing administrative burdens, 

Iielpinf cable operators to expand. and relying on the niarketplace - dl of wliich are good 

~ I i i i i ~ s .  ~ Indeed. from thc industr!.'s comments one niiglit suppose that the \\hole purpose of rate 

rcylation was to hclp cable operators expand their systems and reduce their costs. Curiously, 

' 111 Ordel- t~ndcr t l ic same caption. 17 FCC Rcd. 15,974. released 4ug.  14, 2002 
(-.. i ~ > ~ e , ~ ~ / i r l g  Orilcr"). the Commission revised paragraph 5 5  of the W R M & O .  Unless otherwise 
ii~clicated. l l iese Comments apply to the AiPRMdO as amended. 

~' SCC.. ~ g . .  Coniments ol'Comcast Cable Communications, Inc. at 7 (f i led Nov. 4, 2002) 
(..C'omcaql Comments"): Comments of Cos Conimunications, Inc.. ai 2-3 (tiled No\.. 4. 2002) 
i T o s  Coniincnts"): Coniinents of Cablevision Systcms Corporation at 5 .  1 1 (filed Nov .  4. 3002) 
I--('ablevisioii Comincnts") (slating stability in tlie rate-makiny process and accelerated 
tleploynient of advanced infrastructures as goals of the Commissioll). 



Iio\\ever. the Industr\: comnients do not e\'en once refer io the fact rhat the o\ erridin: goal o f  raIc 

I-cgtilation, the poiiii of the whole matter. is to keep subscriber rates to reasonable levels 

It  is l l i e r ehe  wortli recalling at the outset that Congrcss instructed the Comniission to 

ciistirc' that basic mies are reasonable: 

( 1  I 

Thc Commission shall, by regulation. ensure that thc rates for tlic basic servicc t iel- 
arc reasonable. Sucli rcgulatioiis shall be designed to achie1,e h e  goal o f  protecting 
sulxcribcrs o f  any cable syskni that is not subject to effective coinpetition f-on1 rates 
foi- the basic service tier that exceed the rates that \could be charged for the basic 
sen  icc tier if such cahle systcni wJere subject to effective coinpetition.' 

€ \ c ry  proposal. therefore. even if it is put forward with clainis of enhancing stability or 

iicr\vnrk deploymenr. must first be tested against the fundamental goal o f  rate regulation: Does i t  

help lo ensure reasonable rates'? Or. on the contrary, does i t  rnakc reasonable rate-setting more 

c l i  I'iicult and providc additioiial opportunities tor evasion? 

Commission obligation to subscribers 

These Reply Comments address certain of the ke>J proposals ad\,aiiced in thc initial 

ci~iiimeiits. As with [lie Local Governrncnt Coalition's initial comments.' these Reply Comments 

( 1 0  not attcnipt to provide a n  cxhaustive analysis of every position or argument put forward. 

(Thus. i t  should / K I /  bc inferrcd from the fact that a claim is not specifically opposed here that the 

tindersigned agi-ec with that claim.) Rather. these Reply Comments seek to locus on some of tlic 

Iproposals that seciii most likcly to undermine the central goal of rate regtilalion and to facilitate 

c\ asions 

1 47 [J.S.C. 4 .543(b)(l). 

' Comments of the Naiional Association of Tcleconitnunications Officers and Advisors, 
[lie National League of Cirics. and thc Miami Valley Cable Council (filed b i o ~ .  4. 2002) ("Local 
i ; o \ , c ~ - n ~ ~ ~ e n t  Coliimrnts"). 



II. SUBSCRIBERS STILL LACKTHE COMPETITION THAT \VOL'I.D J I A K F  
REGULATION UNNECESSARY. 

A. 

The cablc cotnnienlcrs base much of' their argument 011 tlie alleged "irre\.ersible gro\\th 

i> l  comperitioti froin DBS and others. going so far as to sa! flatly that "1a]11 s)stems f a c t  

cotnpctitioii. Since tlicre are s t i l l  relatively feta, subscribers that are serijed by cwil as many as 

I\\ i i  actual \\,ireline cablc systems, tlie industry in fact rests its argument almost entirely on the 

ipresence of DBS. On the strength of this alleged competition, the cable c o m i n e n i e ~  argue that 

I tistead of requiring cable operators to show that there is effective compelition. as the presenl 

i . t i les provide, the Comniission sliould presume that there is effective conipetilion, at least in 

m c r y  community in  states where DBS subscribers are alleged to exceed I5'%, on a srcirrwide 

hiisis. and impose on local communities thc burdell o f  proving the contrary.': 

DBS "Competition" Docs Not Restrain Cable's Market Power. 

.. 

..I, 

Such a radical change in  the Commission's rules would not help to eiisiire reasonable 

rates. The Local Government Comments have already pointed OUI that. as both the FCC and the 

Ci , A 0  have recognized. DBS "competition" does not in  lact restrain cable rates." Thus, the 

Comments of ihc National Cable X r  Teleconimunications Association at 2, 18 (filed 
\ ,>\,  4. 2002) ("NCTA Comments"). See d y o  Cablcvision Coninients at 2. 15 ;  Cox Comments 
;I1 3. 0. 71. 

1, 

The few claims o r  widespread non-DBS conipctition arc unsupported: for example. Ihc 
claim of"sirong MVPD competition throughout the nation." NCTA Comments 31 29. 

Set, NCTA Comments at 28-32; Conicasr Cominenls at 35-42; Cox Comments at  18-21. x 

'' 8 S w  Local Government Coiiinients a t  V I ,  30-3 I .  Commissionel- Copps llas 
acl i~ io\ \ ledged this:  '.Y'ct [cablc] rates continue to climb, undisciplined by either the cable 
Ii1cIttsIry or. in  [act. by satellite providers, who some thotrghr would provide it11 cxtenlal bl-ake 011 

t-isins cahlc rales. Di.vsoiri//g ,Slerreurcitt of Cortir~rissiorrei~ Adiclrirel J. ('oppy 017 /Ipp/iccltio,z.y for 
( ' o i i s c i i r  / o  ~ ~ o i i s / c . r  ~o t i i i , o /  of Licrmes pain Coiiirersi c ' ~ / Y J .  Lllici AT&T ~ b r p .  lo , ~ T & T  
( ' 0 1 7 7 ~ ~  Gorp i n  M B  Docket No. 02-70 (Nov. 13. 2002). A recent study suggests that DBS 

.. 

4 



i t idiis~r\ ,~s proposed revetsal o t  (lie current presumption would expose subscribei-s nation\\ idc IO 

i l i c  market powei- o f  cable operators, without ensurin: the protection of a robust coiiiperitiw 

Inarkcl. I l l  

 the indusirq.s presumption ignores the finding of Congress (\vhicIi Congress has not 

i-c\.ei-sed) that ~ h c  cable indusrry exercises market power. ' '  I t  also ignores the fact. 

:iclaiowlcdped by NCTA. that applying such a reversal 011 a statewide basis. without regard to 

i l i c  I C \  el of conipctition (if any) i n  particular areas. would inevitably leave entire conimunities 

\ \ , i i I i in  the state at the mercy of that market power." Moreover. the industry's proposed solution 

pl;ices the hurdeii o f  proof' on those entities (the local governments) that have least information 

a l i o u l  any systeni's subscribership and least ability to bear the cost ofobtaining that information. 

Even if DBS could be considered to provide significant competition to cable (and it does 

n o t ) .  the industrq's proposed reversal of the burden of proof would make i t  effectively 

impossible for a community to re-demonstrate the cable company market power that Congress 

mai-ket sharc has lcveled off and hence that the situation with resard to competition from this 
il tiiiitcr is unlikely to improve. Scc Coiirpetilion to Ctrhle. Warren's Cable Reylation Monitor. 
N o v .  I I .  2002, at I O .  See riiso Letter from Hon. John McCain. tinited States Senator, [o Hon. 
I h \ , i d  M. Walker. Comptroller General, U.S. General Accounting Office (April 16, 2002) 
( I I , ( I / / ~ I / ~ C  ti/ littp:limccain,senate.~ov/cablerates02.htm (lasi visited 10!21102) ("McCr~ii i  GAO 
/ L , / / o - " ) ,  

Some cable operators at times acknowledge their market power. Exhibit A, for 
tinplc, is 3 letter froin Time Warner to the Miami Vallcy Cablc Council. indicating Ihat the 

company feels i t  can raise CPS tier rates at will, undeterred by market forces. in such a way as to 
tlcleal the purpose of basic tier rate regulation. "If during the appeal process and prior to  a final 
dccision by tlic FCC, Time Warner Cable is required to iniplement the Rate Order, i t  is our 
inlcntion to provide the ordered customer refund during 1 billing period. I t  is also our Intention 
to adiust our CPST Service Tier price by a like amount during tliar 1 billing period ...... Exhibit 
A. Litter from Gerald DeGrazia, Time Warner Cable. to Kent Bristol. Executive Director, Miami 
\'alley Cable Council (Nov. 5 ,  2002) (Setllemcnt Proposal omitted). 

I O  

I 1  S w  Local Govemnienl Comments at 4 & 11.5 

5 



Iiliilid to csist.  Indecd. as noted earlier. the SkyTrends data on which the industry relies is not 

c \  c i i  available to local governments. One industry comnienter kindly suggests that the  

('(inimission's rulcs be clianpcd to require SkyTrends lo make its data a\,ailable to localities i n  

l l ic  same way as i t  is no\\ available to cable operators. Since the same coninienter complains 

~Iirce I iageh latcr 11iat opcrators themselves have not been able to usc the Commission's rulcs 

cl'ikctively to ohtaiii coiiipeLitjve data. however. i t  IS  clear that the erfect of t h i s  proposed rule 

change would not be to make market evaluations easier. On the conmar!'. the cable coinmenters' 

ammpt  to push off the burden of proof onto those least able to bear i t  would make it far more 

di lficult i n  practice to re-establish what Congress found and what cable subscribers alread) ;know 

~ r l iat the cable operator is as a rule the "only game in town. 

I I 

I 4  

,i . . 

.. 

Thc economic advantage enjoyed by cable operators in today's massive regional 

"cI  usicrs-. should iiot bc underestimated here. A contemporary MSO can pay SkyTrends' prices 

l i)r DBS data for a vast area - say. an entire state - and spread the cost of this expense over an 

ciilirc state's worth of subscribers. A given local community. however ~ particularly a small 

conmiuiiity"' ~ scrves on14 a relatively small number of subscribers. \vho (under the industry's 

proposal) ~ i o i i l d  have to bcar the cost of obtaining the necessary data to refiite the operator's 

~i~-csumptioii. 111 other words. because local communities are broken up into siiialler units than 

I' Sec NCTA Comments at 29 (.'It does not. of course. follo\~' from the fact that statewide 
DHS penetration exceeds 1 5  percent that penetration exceeds 15 percent in eiwl' community"). 

Local Government Coinmenty a i  3 I 

Conicasr Comments a t  39 

I .< 

I 4  

I 5  Conicast Comments at 42 11.124 

6 



iiiodern cahlc syslcins. the coniniuniries lack the efficiencies of scale of \vhicli cable operarors 

c;in ~ a k e  advantasc. E\'en if the coniniuniries could band together into consortia to bear the cost 

o /  the burden thc industry wislics to impose, the transaction costs involved iii effect niakc the 

pi'ocess signifiean~ly more costly for local coniniunitjes than for the industry. 

The cahlc comnientcrs suggest that  the Commission amend the rarc regulation rules to 

en3blc operators to frustrate the intent of Congress by continuing to takc advantage of their sizc 

a n d  financial rcsoiirces to the detrimcnt o r  consumers. For example, i n  sc\,eral cases the 

coii i i i ients propose rhar coiiimunities that fail to act u i t h i n  a few days' windon should be 

Iprimanentl) forcclosed from retuting the operators' claims. From an industry which claims 

that it cannot even implement refunds in less than sixty days.Is in the context of a process in 

\\,liicli the doniinant federal agency has often taken years to act on a petition, this eagerness to 

ciit short local communities' deadlines simply represents an attempt to make the regulatory 

process as easy to avoid as possible. 

1 7  

10 

The Local Govcmment Coalition reminds the Commission that it is required by law to 
idie into account the effect of changes i n  its rules 011 small entities, including small local 
communities. .Ycc I , '<at  (;overnnient Comlllents at 13 11.27. 

11) 

,See. c.g.. NCTA Coninients at 3 1 ("binding presumption.. that operators' zip code lists 
arc correct after 20 days); id. (Commission should automatically yranr unopposed effective 
competition pctitions once the 20-day time period has elapscd): Cox Comments at 20 (.'If an 
iifkcted LFA chooses not to oppose the petition within thirty (30) days, the cable operator would 
ht' deemed to lace effecthe competition in that franchise area"). 

17 

I S  C.7 / i i  I'C TCI Cominuiiicatioiis. Iiic. - C b n y ~ l r w i i  Rcgtiidiirg ('clhlc Progranzmilzg 
'Scwir.c.c Tier Ro/c liio-etrsc. Order. I3 FCC Rcd. 291 9. 11 16, at 2962 ( 1  908) (s ixty  days allowed 
I i j r  an operator to proljide suhscriber refunds once an overcharge has beell deiermined). 

I ') (7.' Local Govcmnient Comments at 60 n.120.  



In sum. tlir cable commenters' proposal to reverse the burden of prool' is :I recipe 1i>1. 

c\.asion Requiring local communities to prove what Congress has alreadv tound would nierel\, 

tun? cable opcrarors loose to use their niarker power to set unreasonable rates. 

B. 

NCTA suggests that a local exchange carrier should be presumed to pi-ovide ubiquitous 

conipctition hased nierel) on a "buildout requirement" and the bare commencement 0 1 '  

operations."' As the Local Government Comments showed, such an approach fails to protect 

subscribers against unreasonable rates." The industry has offered no ireason why, in t l ie  currenl 

haiikruptcy-rich environment, the mere fact that a competitor is a LEC somewhere in the world 

sliould be assumed to yuarantee such an immense competitive threat that the incumbent cable 

opemor will necessarily reduce its rates to reasonable levels as soon as that competitor serves a 

single subscriber. Again. the touchstone is: Will the condition ensure reasonable rates? In any 

c x c  where a subscriber does not actually have a selection of competitive alternatives to provide 

sci-vice. it must be assumed that the single incumbent can exercise niarkct power. Thus. to 

suppose that a single LEC-served household can effect competition throughout an entire city is 

A Competition Claim May Not Be Based On Mere Promises. 

mcrely a way OfecatlIng the need 10 protea the rest of tha t  city froni unreasonable rates. 

C. The Commission Should Actively Investigate Anticompetitive Practices. 

Ab noted in  lhc Local Government Coalition's initial comments. real competition (as 

clistinct froni the alleged competition touted by tlie cable industry) reniains tlie best way of 

If, NCTA Coinmen[s at  31. 

Local Government Comments at 35-37. 21 

8 



7 -  

ciisui-iiig I-easonahlc ratc5:- Tlic Local Go\,ciniiienr Coinmcnts recotnntciided that thc 

('omniission lake an activc role in  intercepting incumbcnt tactics that could stitlc potenrial 

conipctition 111 i l s  cradle." In this procecdiiiy at least one such cotiipctitor 113s also challeti~ed 

\hi. C'ominission's inaction in  the face of such taclics." Indeed. tlie Conimission has found 

crcdihlc the suggcstioris of conimenlers on the AT&T-Comcast niergcr t ha t  tlie hlSOs could be 

cnpging  i n  "qucstionablc markelin, tactics" that could harm cotistiniei-s: We urpe Ihc 

('oiiiiiiission again to take ii close look at the methods incumbents use to fend off competition. 

3 <  

111.  CABLE OPERATORS CANNOT BE ALLOWED TO E\'ADE THE EQUJPMENT 
RECULATJON MANDATED BY CONGRESS. 

The Commission found that the cost-based equip~nent regulation required by Congress 

sliotild be applied to all equipment used to receive tlie basic service licr."' This approach 

lproperly applied the intent of Congress." The potential for cable operators to usc their market 

power l o  iinposc ttnreasonahle r a t a  on subscribers by maniptilatiny eqt~ipmcnt rales. rather than 



sci.vicc rates thcmscI\.es. was iiot affectcd by the fact that such cquipnient ni if l i i  the uscd t o  

iicccss other senices as \+el l .  

The industry would like to be able to exempt digital boxes from raie reylation." The 

cahle commenters suggesr replacing the Commission's "used to recei,e basic'. criterion with the 

ILi inore indeterininale criterion 'used primarily to access noli-hasic services. 01 possibl!, with 

i l ic  r\trcmr critcrion -'destined for basic-ou!i. service. The rationales for this proposed cliaiigc 

rccin 10 he tlial CPS licr regulation has now been eliminated (which i s  iio1 relevant in any 

nh\  ious way); that rate regulation is unnecessary to protect subscribers (applying the right 

ci.iterion. but i n  a wholl!. conclusory fashion): and because cable operators have "made enormous 

,ii\cstmcnts" in  ne\v sewices (which again has no clear relevance to the need to protect 

subscribers).'" However. i t  i s  significant that the cable commenters do not simply wish to have 

1111s new. expensive equipment deregulated. Rather. they wish to have discmion whether or not 

to include i t  i n  the aggregated pools o f  regulated equipment.j' Such a discretionary approach 

\~~oultI maximize opportunities for gaining the system. 

.. 

..ZL, 

Would t l ie  industp's proposal ensure that subscribers pay reasonable rates'.' There is no 

tcason to think that this would occur. In [act. the Commission's "used to receive basic" criterion 

st'ci i is to he the only viable standard to achieve the objectives of Congress. If tlie Commission 

u r i c  to apply a "lmic-only" criterion, or even a "primarily" criterion. this would simply serve to 

tlctegulate almost all equipment, without ensuring that subscribers are protected from 

'' .&e NCTA Comments at 23-26; Comcast Comments at 43-35; Cahlevision Coiiinients 
. t i  I .<- 14; Cos Colnmelits at 5-8 .  

"' NCTA Coininents at 24 (emphasis added) 

711 Sw NCTA Comrnerirs at 24; Coincast Comments at 44; Cox Comments at 6 .  

10 



u~i~-c;~sonablc rates. Cable operators are already phasinz out basic-onl\j coiiwrters in  fa\ or of 

111o1-e expensive set-top boxes that enable all subscribers to ordei- more expensive seniccs.  

\\ Iictlier the subscribers wish to do so ot no[. As a result. lifcliiie basic stibscrihers (among 

{>IIicrs) arc being lbrccd 10 pay for boxes with capabilities they may not ivant and do not use. 

IKuinhei-nwre. Congrcss's inten1 in passing Section 624.4 01' the Communications Act was i n  part 

I O  en;tblc coiisuimers to rcccive cable signals without use o f  a set-top box." The cable industry 

comments, and the actions to date of the cable industry-controlled Cable Labs, are part of a 

contitiiiiiig pattern to frustrate this Congressional purposc as well. 

111 cl't'cct. movins f r o m  "used to receive basic" to a more restrictive criterion \\auld 

ciiahlr operators to '-bundle" basic service capabilities in the same piece of equipment with more 

cxpcnsive capabilities, which the subscriber cannot choose to forego. As a result, the basic 

siil)scriber would pay unregulated (monopoly) prices to receive regulated services. Such an 

;rrl-angerncnt makes possible a classic way to evade rate regulation: Sive the razor away, but 

cliiirgc hea\,ily for the blades. Unreasonable rates for the necessary equipment can make 

ohraining llic service unreasonably expensive even if the service rate by itself is controlled. 

Comcasi Comments at 45 

17 I1.S.C'. 544a(a). 

? I  
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I \ .  CABLE OPERATORS C.4h"OT BE PERMITTED TO MANIPULATE 
CHANNEL blOVEMENT .4ND CHANNEL COUNTS TO L E \ 3  EXCESSlVE 
CHARGES ON SUBSCRIBERS. 

A. Channel Movement Rules Should Prevent Evasions and Protect Subscribers. 

The cable coinnientcrs devote a surprising amount o f  verbiage to  hat initially appeared 

111 he 3 simple Issue: iiioi'ing channels 011 or off the basic tier:" I t  appears that this level of 

iiilcrcst niay rcflcct a hitherto unsuspected potential For creating l i e u  wasions through (he 

1. 

manipulation of thc  channel niovenient rules 

1 he underlying isst ie has been discussed in the Local Go\.ernment Coalition's initial 

cotiimcnts. Whcn channels are removed from the basic tier, basic tier subscribers should no 

longer have to pay for those channels. (Siniilarly. when channcls are added to the basic tier, 

Ixtsic suhscribers should be required to pay for those added channels.) The charge for such a 

cliannel is made LIP o f  two elements: channel-specific external costs (programming fees), and 

t l i i i t  channel's sharc of the total tier price aside from those esternal costs (the "residual"). Both 

01' Iliese charges mils1 be removed from the basic rate if a channel is nioved off the basic tier 

citlier\vise. subscrihers \vouId continue payng  at  least part of the cost for a channel they no 

ioiiger receiv." 

14 

~~ 

This essentially simple issue lias been subjected to considerable confusion i n  the industry 

comnients. For exaniple, NCTA professes to he unclear as to ~vlietlier the residual still needed to 

.. 
.Gv NCTA Coniments ai 2-8; Conicast Comments at 18-18 and Appendix; Cablevision 

Coiiinients at 4-7: Cox Comments at 8- I5 and Appendix. 

:-1 Local Government Comnicnts at 39-47. 

l <  
~ ~ Sonie cable coninienters recognize this principle. Conicast Comments at 24; Cox 

C'oniments at 17. 



he dcalt with after lO(17.~"' Their confiision is illustrati\~e. as \ye believe that no onc could 

rcasoiiabl!, suppose tliill subscribers should continue to pay for a channel they 110 longer recei\,e. 

( ' ;h ie  coninientcrs also plead that a n y  distortions or misinterpretations of the Coniniission's rules 

adopted "in good taitli" by cable operators should be grandlathered.'. A s  noted in the 

C oalition's initial comments. this fallacy is based on the n i i s k k n  notion that reducing rates t o  

rc;rsonahle Ic~.cls is a punishment for bad faith. rather than an economic adjtistnient that must (to 

implement thc mandate of Congress) bc applied whether or not the operator acted in good 

A particLilarly significant confusion is created h\i the unstated assumption that the "Mark- 

1 h,lethod" must be preserved."' This method allows cable operators to charge inore than their 

actual costs when they add ne\v programming to a tier. It \\'as adopted by the Commission in 

IOW in order to .'help promote the growth and diversity of cable programming services.'"" 

Aiguably. this cable operator bonus was improper and contrary to the mandate o r  Congress even 

\vIicii first introduced. hecause it allowed operators to charge subscribers unreasonable rates 

(rates exceeding those the FCC considered reasonable pursuant to its benchmark formulae) in 

<mler to achiwe a separate policy goal - incentives for new prograinming. Certainly there is no 

1'' NCTA Comments at 4. 

" NCTA Comments at 5. .See cilso Cablevision Comments at 4-5. 

ix Local Government Comments at 45-46. Indeed, if good faith were an appropriate 
criterion, Lhe sanie argument could just as well be used to show that the Commission should le1 
h i a n d  all local franchising authorities' good-faith interpretations of FCC rules. 

?') See NCTA Comments at 6 (incorrectly supposing that the adjustment of the residual 
\\'as an alternative to this markup);  Comcast Comments at 1% Cox Conmenis a l  8. 

4 f l  
/ I /  re / i ~ i ~ ~ l e ~ i ~ e ~ ~ ~ ~ i ~ i o ~ ~  of Seciiom of il ie C'iihlc Tc.lrivsio/i C'onsirlriczi. Proicciio,l crllrl 

( ' ~ ~ i i ~ p e i i / i ( i n  _IC/ 0/ 1992 ~ R~iie  Repluiion. Second Order on Reconsideration. Fourth Report 
and  Order. and Fifth Noticc of  Proposed Rulemaking. 9 FCC Rcd.  4119. ': 246 ai 4242 (1994) 
( '-Srcond Ileconsideratioll Order"). 
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contemporary c\.idcnce that operators need special add-on incentl\~es i n  the  C L I I T C I ~ ~  m;lrkcr IO 

pro\ itle nc\v proyraniiming. (And when such new programming is provided. i t  IS  likely to he on 

the mi~v-unregiilated CI'S tiers. whose rates are unaffected by t l i c  Conlniission's rules. As 

i i I \ \ a > s .  the Commission needs to appl! to the industr!,'s progxnming marL-up the basic 

c ~ ~ ~ t ~ t - i o i i  stated ahove :  \Vould suck a rule help cnsure rcasouable r a ~ c s  (01- sul,scribers?" 

The cable coiiiiiicnteIs also ad\'ocate a11 apparently teclmical c l iansc \\.hose effcct \!YNII~ 

lhc to lurtliei- diniinisli the effectiveness of the Co~nmission's rules in achieving reclsunablc rates. 

Tliis is tlie notion of eliminating consideration of CPS tier channels in computing thc total 

iitinibcr of' channcls for purposcs of the channel niovenient adjustment." The industry's 

prop(m;il would not. liowevcr. reach an accurate result. The Commission's orisinal analysis of' 

Ll i i '  competitive differential. on wliich the adjustmen1 tahles were based. identified as a 

significaiil variable the total number of channels on d l  tiers. not nirrely on Ihasic." Thus. if tlie 

('ommission werc to adopt the cable comnienrers' suggestion of ignoring CPS tier channels. the 

C'ominissioii's onl\, alternative would he to completely recalculate the competitive differential 

One change t11a1 i V f J L l / d  help ensure reasoilable Tales would be lo recluire cable opcrators 
\ io s u h m i ~  actual programming contracls along with their rate filings wlieii t l icy c1a11n il cliangc in 
pr i~g~amrni i ig costs. Recenr disclosures by Comcast l iavc suggcsred tha t  at least some cable 
opcralors may be iiilla[ing their alleyed programming costs on Fomi 1240 filings by not passing 
along corporate level volunie discounts to individual systems. Sijc Coincast Cable 
('oiniiiunicarions, Inc.. Form IO-K A i i i i u d  Reporr Prtrslruiil 10 seclioii 1.7 or /8/c/) of the 
,Scuii.ilies ExclwIigc Aci of 1934 For ~ h c  Fisctrl Y e w  Ended Decerirhei~ 31. 2001. at 42 (filed 
Maicli 29, 2002) triwiluhk (if ~ l i t t p : i /w~~~~.sec .~ov /Ac l i i ves /edgar /da ta / l040573 /  
0000050 I j0020001 O~I!cablcl Ok.txt>: ..[O]n behalf ofthe coinpan!. Coincast secured long-term 
~pi.oyainniing contracts . . , Coincast charged each of tlic Coinpan!. subsidiaries for 
programming 011 a basis which generally approximated the amount each subsidiary would be 
C'1:llWd if- i [  purchased such programming from the supplier . . . alld dill 1101 hcl ie i i l  from ( l ie 
~p'~rcliasin: poucr ot' Comcast.s consolidated operations. 

41 

.. 

A ?  See NCTA Coninients at 7;  Comcast Coniments at  25-26; Cablevision Comments at 6; 
( 0 s  Coinmciits ai 13. 
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a11d the ad,iustment tables i n  t e r m  of basic channels alone. To ihllo\\ the industr!,'s suggesiiaii 

o /  using the existing all-tier tables based only on basic-tier cliaiinels \vould lie coinparin? apples 

aiid oi'aiiges with a \.enpeance. It would allou an evasion of the Commission's rules and permit 

unreasonable 1-ates. 

B. The Treatment of Digital Channels Must Be Consistent With the 
Commission's Other Rules. 

Thc cable coinmenters also seek to shape the Commission's rules for counting channels 

111 such a w a h ~  that  rates can he increased without corresponding increases in  the ~inderlying 

I! uicin costs. A s  noted above. the Commission's original rate formulae incorporated as one 

\;il-iahle the capacity o f  the cable system. expressed in 6 MHz channcls. Where digital 

compression is applied, channels of programming may be transmitted using much less than 6 

\IHI of capacity. I t  appears the industry would prefer to have each such coinpressed channel 

counted 011 the same basis as a 6 MHz analog channel for purposes of the rate rules."  This 

,ipproach. howe\,er. would iioi he consistent with the Commission's original analysis. Because 

Llic Commission-s formulae are calibrated in terms of 6 MHz channels. the industry's approach 

\ w u l d  skew the rate calculations. 

4 ~: .See Second Reconsideration Order, Appendix C: Technical Appendix at 15.1 6 

44 Sec NCTA Comments at 10-1 1 ;  Comcast Comments at 28-29; Cdhlcv~s~on Comments 
JI 7: Cox Coinnienrs at 15- I 7 
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\ ' .  THE COMMISSION SHOULD REJECT CABLE'S NEW AGENDA OF 
E\-ASIONS. 

A number of other proposals in llie industry coninients simply ask the Comniission to 

Very unction in advance nen ways to evade the requirement of a t rue  comperirivc price. 

lhi-idly: 

Remands of rate appeals. Comcast and Cox, i n  parallel comments. suggest that the 

('ommission should require local franchising authority action within sixty days of  a remand. 

~lli is argument is based on vague general alle,oations of arbitrary behavior hy  local communities, 

liv \vliich the conipanies pur forward exactly one example." (Incidentally. the comnienters' 

cci.li iicates of scmice provide no evidence that they notified the community involved.)4' The 

Coinmission need not takc this suggestion seriously, particularly given that Comcast offers it 

inimcdiately rollo\viiig the contradictory point that local communities may find i t  difficult to 

tlctcnninc the proper interpretation of '.the Commission's admittedly complex rate 

i-<$ulations. Such a time limit would invite cable operators to drag their feet in providing 

i i~cdcd  information oii remand so as to " run out the clock" in local coniniunities - particularly in 

I lic ahsence of et'fcctive and easily applied enforcement  tool^.'^ I t  would thus enable evasions, 

ratliei- than helping to eiisure reasonable rates for subscribers. 

..a; 

45 ,See Coincast Comnients at 50-53;  Cox Comments at 28-29. 

' I '  C'C 47 C . I X  5 I .  1204(b) nt. 

4 7  Corncast Comments at 51. This difficulty has been noted in the Coalition's initial 
comnients. I t  sliould be resolved, however. by making Commissioo guidance available before a 
r d c  or-der i s  issued. rather than by attempting to h u r y  up local governments after the fact. Scc 
ILocal Government Comments at 52-53. 

48 .SCY Local Government Comments at 19-20 
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Unhundlinz. Comcast and Cos argue that the Commission should forbid what the! 

Jixparage as "grict IiistorIcal linkage of service tier and equipiuent costs."' Apparcntly the goal 

0 1 '  this change would be IO enable cable operators to y i i i  the son of double rccovery that the 

Commission Ins properly ruled oul in a number o f  past orders.'" The cable comnienters 

iiiiiccuraiely describe the issue as if local communities had raised the issue o r  reclassifying costs. 

\\,lien in each of these cases i t  w)as the cable operator who created the issue by seeking to shift 

.. 

cxistiny costs into tlir: equipment basket (without removinp them from the sewice basket) years 

~i l ' te i .  tlie bcginninp o f  rate rcgulation. Even the cable coinmeiiter~ reluctantly acknowledge thai 

tlic practices i n v o l x d  'mia!'. under certain circumstances. have constituted evasion."" The 

iiidustt-y proposal here should be rejected because i t  would enable just such evasions 

Initializing regulated rates. The cable commenters suggest that if rate regulation is 

iniposcd in a community for the first rime, existing rates should be allowed to stand as a starting 

point. hccause it ivould he too much trouble for the cable operator to go back to the Form 1200 

calculations." The industry's approach is not viable. however. because i t  would not ensure 

ircasonable rates: thcre would be no opportunity to apply the 17% competitive differential the 

Comcast Comments ar 13- 18; Cox Comments at 22-26, 

Sec. c.R.. I i i  i 'r J' i i /~irrbrlri Cable TV. lite.. ( , ~ ~ i ~ l / i ~ t 1 i 7 p I ~ ~ i i )  - ~oi7 iph i i i /  k&yit'diiig Cuble 
/ ' i ~ , ~ ~ Y ~ l J l l l 7 l l i g  .Swi,ices Tiw Rrlrcs u l i d  Pe~irioiis ,fol. Kcrot7sIclcr-ririoi7, Order on Reconsideration 
and Rate Order. 13 FCC Rcd. 23.862. 9-10, at 23,865 (1997); lii re TC'I (4rhlevisioii oj Sr. 
/ . ~ ~ I , S ,  ltrc. -Appetrl of Locul Rule Order ofthe Citv OfSr. Louis. Mi.sSoiiri. Meniorandum Opinion 
imd Order, 12 FCC Rcd. 15,287 (1947); / t i  re  Subnl-hurt CU/J/e TI;, l i ic. (Do~Jesrown) - 
( ' , m i p h i /  Regarding Culile Progrunimirig Service5 Tier Rules r u i d  Pelifioii ,for Rccorisirleruiioi~, 
Order on Reconsideration and Rate Order. 13 FCC Rcd. 13.1 11. 75 8-10, at  13,113-14 (1397); f i i  
i.1' K'l C'ilb/evi.c.ioii o /  Orcgoi7. 1iic:Appc~rl of Locul Rote Ortlrrs. Memorandum Opinion and 
Onlei-. DA 09-2227. ui,rii/ohle i i i  1999 W L  958605. qq 6-S (Oct. 21, 1999). 

41) 

i o  

7 1  C'onicasi Comnicnrs at 16; Cos Conirnents at 24. 
<, 
' -  NCTA Coniments at 12-  13; Comcast Con~i1ents at 5-0; Cablevision C'oli1ments at 7-8. 
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('oii iniission Ibund necessary to arrive at reasonable rates. Certaillly there is no reason to assunic 

iliat exisLing rates are ipso fiicro reasonable. as the cable commenters would prefer." Hoxe\'er. 

i V  tlierc are other valid ways to arrive at a competitive rate, such methods might be used i n  placc 

of a Form 12OU calculation: for example, comparison with nearby rates under actual head-to- 

licad competition.. 3 

Interest rates. As the Massachusetts Department o f  Telecommunica~ions and Energy 

h;is pointed OUI.  thc I 1.25% lictor used i n  the Commission's original calculations is out of step 

\\ it11 the current market, and in fact provides an incentive for cable operators to underestimate 

costs so as to profit from a hish-interest true-up later.'5 

Refunds. The industry proposes lo reduce subscriber refunds to a series of installments 

01. to  '.in-kind" refunds. It  has not, however. been shown that cable operators are suffering any 

hardship from being requircd to give back to subscribers immediately what they never should 

have collected in the first placc (particularly when one recognizes that "immediately" really 

means the end of ii  rate review that  may take up to a year). Even less fair to subscribers is the 

inorion that a required refund could be paid, for example, in  the forni of a coupon for additional 

cahle operator services. Such an approach would further limit consuiiiei- choice, rather than 

enhancing i t :  the operator lakes money the subscriber should not have had to pay in  the first 

i(, 

i l  
~. T11e Colnmission should reject the industry's assumption that communities which were 

tlcterred from entering upon the elaborate and extensive rate review process necessitated by the 
('oinmission's rules thereby agreed that existing rates were reasonable. Sec Local Government 
C'omments at 12- 13. 

Sw Local Government Comments a1 20-23 72 

.. 
1% 

~ ~ See Comnlents of the Massachusetts Department of Telecommuiiications and E.nergy a[ 
(1 .  .Scc rdso NCTA Comments at 19. Conicast refers to a different standard. that of IRS, interest 
rates. in the contest of its owli refunds. Corncast Colnments at 40, 
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I7lacc and could I i a x  used foi- ollier purposes (including -.coiiipetitiw" pi~rposcs stlch a s  DHS 

stibscription or vtdeo rental). and forces the subscriber to dedicate that nioney to the  cable 

operator in one fomi or anothcr. 

T i e r  changes. The cable commenters wish to be able to charye st~hscribers \vitliotit limit 

lili. l ie ] -  changes ilia1 rcquire no inorc than a siniple coniptitcr entr)'. \vithouI il truck roI1.~'- This 

rc\,ision \*auld not help elistire reasonable rates. The 6 I .99 charge allowed b! the Commission's 

~ w l e s  is alread! considerabl!, more than "nominal." And if anything. impro\,cd technolog!, Is 

IiI;cly IO Ihaw made lhese automatic chan,ues even less expensi\,e for cable opcrators sincc 1993. 

' 1 . 1 1 ~  Commission sliould re-ject Comcast's curious statutor!, argument. i.c. t ha t  ticr change 

cliarges are not sub-lect to regulation because the Cable A ~ I  authorized only charges for changes 

i i i  sewice and eqi~ipment that are themselves On the contrary, since all subscribers 

receive basic senice,  t i c ]  changes clcarly fall witliin the category of' iiistallation activities 

i i i\,olving reception o f  basic service. 

Commerc ia l  rates. As shown in the Coalition's initial comments. there is no reason to 

~Iis~iiiguisli coinniercial from residential rates for the same service."' NCTA fociises oti certain 

i!'pes of "commercial" customers. such as bars and rcstai~raiits. to s t i g ~ e s t  that such 

cslablishnients niiglit derive financial benefits from the same SOIT oTsenJice provided to homes."" 

This aryinent ,  even if relevant. fails to recoyniae the different s o m  of  subscrihers that might be 

NCTA Comments at 20 

'' ,CW NCTA Comments at 27; Comcast Coininents a t  46-47; COX ~OrlllnelltS at 30. 

Comcast Comments at 46-37. 

Local Govcrnmenl Comnicrits at 56-59, 

NCTA Comments at I6 

5X 
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classed h! the operator as "commercial." as pointed out  i n  the Local Government Comments. 

('omcast arpues - tliar certain references LO "households" in the Cable Act must be read to exclude 

commercial estahlishments from protection against unreasonable rates. Both claim that cable 

conipanies face competition for commercial subscribers."' Neither. however. has shown that the 

market sufficiently protects non-residential subscribers 10 ensure that t h e  is no danser of 

tinreasonable rates. In fact. marking out a special category for comnlercial subscribers would not 

lielp cnsure reasonable ratcs. On the contrary, creating the special commercial category that 

ciihlc conimenters desire would lend itself to evasions, since neither the NPRM nor the industry 

comincnters offcr an! definition of "commercial" that would distinguish a sports bar from a 

dciitist's office (or from a home office generally). 

(I I 

Quarterly rate filings. Comcast argues at some length that the Commission should 

"harmonize" ils procedural rules for annual and quarterly tllings." This bid for procedural 

changc highlights the fact that the earlier Form 1210 method, used by relatively few modem 

cahlc operators, is essentially a vestigial process with no significant advantages over the annual 

Foi-in 1210 method. I t  would be preferable for the Commission to streamline its rules by 

cliniinating the quarterly method altogether and standardizing regulated systeins on the annual 

iiiethod."' 

C'omcasr Comments at 32-34 , I  I 

' ' I  NCTA Comments at 16-1 7; Corncast Coniriients a1 34 

11.: ('omcast Comments at 9-1 3 

The preserwtioii of Form 1210 after the industry's almost unanimous migration to 
Foi-m I240 is an exaniple o f  the sort of pointless multiplication of options referred to i n  the 
i i i i t ia l  comments. See Local Government Comments at 12. 

r l ?  
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System-wide filings. NCTA and Cablevision seek a right to avoid niakins indi\.idual 

Il.iincIiisc filings and instead to submit only system-wide filings throughout il region."' Similarly. 

('iihlcvision wishes to makc multi-year rather than annual filings for equipment rates.'"' As \vitli 

ciihle operators' implemeniation of equipment aggregation. discussed in the Coalition's initial 

ctimnients. this sort of geographic or chronological aggregation ~ j o u l d  merely ma!ie i t  easier for 

ca l i le  operators to "hide the ball" and harder (more time-consuming and cxpensiue) for local 

communities to deierniine the correct data for use in the FCC's rate formulae."' These proposals 

a t2  Llius tools for c\,asion and would not hclp to ensure reasonable rates. 

\ ' I .  CONCLUSION 

For the reasons indicated above, the Commission should revise and enforce its rate rules 

3s recommended i n  the Local Government Comments and herein. 

Respectfully submitted, 

Nicholas P. Miller 
Frederick E. Ellrod I11 
Mitsuko R. Herrera 
Miller & Van Eaton, P . L . L . ~ .  
1 1  55 Connecticut Avenue, N.W. # I  000 
Washington, D.C. 20036-4306 
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NCTA Coininenis at 14-1 5; Cablevision Coinmellts at 0- IO .  

Cablevision Comnients at 14-15, 

SCY, Local Government Comments at 47-54. 
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